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Fight looms over ACCC powers
Both Telstra and the NBN

could find themselves
between a rock and the
ACCC, write Kathryn
EdEhi¡l and Graham Maher.
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You do ûot need to be undìly In all ofthis, the ACCC has the separation terms alrdthe
cynical to imagine a sc€nario q,Éere been pùt in thé box seat by the conduct ofTelst¡a iû tåe i¡tervening
tt{. góvem-eñt a¡¿ the ACCC may gove¡Dment. petiod thatrhe.enh^a-ocement ofthe
see ä upside to competition in having - The ACCC's enhanced pou¡ers to powers of the ACCC both to
tle t tSN, or oúets, åcquire Telstra's- deal with access to approve atry structur¿l separation
¿iuÀt"¿ á"*t" 
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a¡d telecormuûications iúfiastructure rit'dertakia- !s offe¡ed bf fehtra and 
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seek to achieve this tbrougi Tel"tra's by issuing bi¡di¡g rules ofconduct to detelmine access terms a¡d
;r,olr-t"ry; i"pã"t""ìfu*t ttrg. 
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.ãjã"¡"e r"¡i1 ua¿srtakings, conditions becomes all tle more 

]

Thi" i, ih"rè uo -grrment aborit and isrole in approving any inport¿nt The two willbe-
the s'cope ofthe consiítutional structural sepâration undertaking intrinsically related i! the_lo1q_n19e-

guaraniee arises. Has the offered by Tèktra and in advising year hansition period to lhe NB^N

Eã*io-ã"ii"ãi.i"tf'.t""t"¿ " the minisier in respect ofany _.- äodthese po*eis mean tne ,atÇCÇ 
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íc"nario *he." it couíd compulsory functional separation uadeitaking, will have perhaps the most critical l

acquire property other than 
-on jus[ not otrly strengthe¡s its regulatory role in shaping the

terms? Previous d€cisions indicate fu¡Aioin but pîovides it qith a ' 
ietecommünic-ations industry. 
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tlat sr¡ch an afgr¡meût, although by critical role in the design a.nd shape whether thr govemme 's attempt I

no means a foregone conclusion, ãithe industry into thãfuture. ' to strike a balaice between i

ã"V Uiãp"oio i"ttu a. There is múch to commend the regulation and the impact of market :
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fi;d iße,fat odds;ithhe ACCC marÈet in the iiportant t¡ansition cortlol Telst¡a or whether itwill
and ttre goverment over the terms. period to the NBN, principall-y ¡esult in the ACCC becoming a de j

The p¡oóosçd refo¡ms, which ,through means of incentives for facto indrrstry participant ¡€mai¡s to 
i

provìdeior approuat ofthe terms of Telstrã to structually scparate. Its be seen However,_one outcome 
I

änv strucn¡rai ieparaúon to be success will rely as much on the seems certai¡: we have lot yet seen i

"uú¡"ct 
to unspeôifred mattels to sepa¡ation terms as on the fact of the the end ofthebatdes betweeD Telst¡a,ì

wniin úe Acðc, witn input and impending separation lesulti¡g i¡ the government and tle ACCC. 
I
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ground-for á frght, should Telstra participanls in the intervening are parmers at lowfirm Truman 
I

wish to pursue it. Eansition period.It is i¡ respectof Hoyle. 
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he proposed regulatory reforms
a.head ofthe rollout ofthe
national b¡oadband network

rely on a fraeþ balanced caÍot and
stick approac\ with the goverDment
da¡gling tle çaÍot of acc€ss to
Telsha to push it towards structûal
separation and providing the stickto
the Australian Competition and
Có¡sr¡mer Commission when it
comes to i¡dùst¡y regirlation-

But will this ca¡rot and stick
approach succeed in reining in
TelsEa's power and enhancing
competition, particularly in the
importa¡t tr¿¡sition p€riod to th€
rollout of tho NBN; or will it simply
resrft in a new rormd of legal ald
regulatory challelrges fo! the itldustry?

Just how sr.¡ccessful the canot is
may well determine hon' shong tle
stick needs to be, atrd that succ€ss
depends on Telstra's appetite for
stnrctural separation or for a fight
with ttre government over ttre terms
of a separation. Telstra has not shied
away from fighting for what it
considers to be its ¡ights in the past
and it is hard to imagire a situation
where those rights have be€n more
at risk tlaû they now are.

Telstra may choose to a¡gue that
the effect of the p¡oposed reforms
and the incentives to structu¡ally
separate fall foul of the gua¡aûtee iû
the constitution thàt any
compulsor! acquisition of property
by the goverDmgnt can occur oulY
on just terms. The critical issue he¡e
is whether the government, desPite :

its insistence that Telst¡a has tle
flexibitty to choose the futue
¡lirection of its business- has in effect
made Telst¡a aû offer it¡an't refuse
and which, if accepted, ü likely to -

¡esult in the NBN or other
competitors acqui¡ing Telstra assets

at steeply discoutrted prices in what
amounts to a forc€d sale.
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