
Getting the Act Together
Hamish.Fraser and &fiíehael Stojanovic o¡¡tllne the
the new consol idated telecom gn u n ications industny
code.

On '18 May 2008, the Australian Commun¡-
cations and lvled¡a Authority (ACMA) rcg-
istered ¿ new telecommunìcat¡ons industry
code and accompany¡ng gu¡del¡nes. The
new code is the 'Telecommunications Con-
sumer Protect¡on Code' (ICPq and the
accompanying guidelines are the 'Telecom-
munications Consumer Protect¡ons Guide-
lines' (TCP Gu i de I i nes).

The TCPC was developed and published by
¡ndustry body the commun¡cations All¡ance
Ltd and approved by ACMA.

Legal status of the TCP Guidelines
The TCP Gu¡del¡nes are arranged in a 'ques-
tions and answer' format, and seek to
clar¡fy certain aspects of the IcPc. ln some
instances, the TcP Guidelines use examples
to demonsträte compl¡ant and non-compl¡-
ant conduct. While the TcP Guidelines are
not themseìves enforceable under the Act,
carriage service providers can assume that
both the ACI\¡A and Federal Court will con:
sider them persuasive in any dispute over
the interpretatìon of the fCPC.

Th¡s art¡cle discusses a few of the more
s¡gnif¡cant rules in the TCPC, ¡ncluding a

number that experience suggests some
Australian carr¡age service providers may
want to review against the¡r ex¡stìng'pro-
cesses and procedures particularly care-
fully. Wh¡lst many of the rules discussed in
lhis article already existed in one form or
another under the codes replaced by the
TCPC, this presents a good opportunity for
Suppl¡ers lo review their existing compli-
ance regimes.

Definitíons of 'customer' and
'Consumer'
As noted above, the TCPC replaces 6
industry codes. one of the objectives of its
creation was to ensure that res¡dent¡al and
small business customers were afforded
proper consumer protection, an areâ where
the existinB codes were ¡n some respects
incons¡stent and unclear. One of lhe ways
in which this inconsistency was perhaps
most apparent was lhat each of the previ-
ous codes' used different definitions of a
'customef ' and/or'consumer'.

The new TCPC has dealt w¡th this issue
by adopting clear definit¡ons, being'Con-
sumer'(used in connection w¡th the'Con-
sumer Contract' sections of the TCPC) and
'Customer' (used elsewhere ¡n the TcPc).
Suppliers should take care when read¡ng
the TCPC to ensure they do not confuse
one definit¡on with the other.

Def¡nition of 'Consumer'
Under the TCPC, a 'Consumer' means:

a) person who acqu¡res a Consumer
Product for the primary purpose of
peÍsonal or domest¡c use; or

b) bus¡ness or non-prof¡t orgðn¡sat¡on
which at the t¡me ¡t enters into the
Consumer Contract:

a. does not have a genuine and rea-
sonable opportunity to negotiate
the terms of the Consumer Con-
tract; and

b. has or will have an annual spend
w¡th the Suppl¡er [our emphasis]
which is, or is estimated on rea.

ñ&e ïCPC ¡s refevanf tø alË earriage servrae
prcyid€rs f$lat suppfy seffi/,r'c€s to ee¡storners ar?d
cotrsufi?ef5.."

The TcPc replaced the following (now out
of date) industry codes:

. Customer lnformation on Prices, Ierms
and Cond¡t¡ons lndustry code;

. Cred¡t Management lndustry Code;

. BiLling Industry code;

. Customer-Transfer lndustry Code;

. complaint Handl¡ng lndustry code;
and

. Consumer Contracts Industry Code.

Legal status of the TCPC

The TCPC is an industry code for the pur-
poses of the Telecommun¡cations Act 1997
(the Act), and is relevant to all carri¿ge
servìce providers that supply services to
customers and consumers as defìned ¡n the
TCPC (we discuss these defìnitions below).
The TCPC generally refers to carriage ser-

vice providers sìmply as 'Suppliers'.

Wh¡lst compliance with the TCPC is techni-
cally voluntary, i{ a Supplier fails to comply
w¡lh the TCPC, ACMA may issue a wr¡tten
d¡rection to the Supplier ordering compli-
ance. lf the supplier does not comply with
AC N/lA's written direction, the Supplier will
be ¡n breach of section 121(2) of the Act.
and may be liable for c¡vil penalt¡es to the
commonwealth of up to $250.000 for a

body corporate, or $50,000 for any other
person or entity (section 570(3) of the Act).
Accordingly, for practical purposes, carri¿ge
service providers should consider compli-
ance with the TCPC to be mandatory
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Arrangement of the TCPC

The TCPC is organised ¡nto ten châpters.
The f¡rst two chapters deal with ¡ntroduc-
tory ¡ssues and definitÌons and the last with
adminisLration and compliance. The remain-
ing chapters al¡gn closely to the superseded
codes, namely:

chapter 3. General Rules;

Chapter 4. Customer lnformation of Prices,
Terms ¿nd Conditions;

Chapter 5. Consumer Conträcts;

chapter 6. Bill¡ng;

Chapter 7. Credit Management;

Chapter 8. Customer Transfer; and

chapter 9. complaints Handling.

Given the all encompassing nature of lhe
TcPc, all carriage service providers and
their advisors should rev¡ew the new code
to ensure that their processes and proce-
dures are compliant with it.

It ¡s worth noting that one of the principles
of the TcPc's design was to try and pre-
serve rights and obligations that existed
under the superseded codes. of course, as

is discussed in a little more delail below,
bring¡ng together 6 other codes meant this
has not always been strictly possible.
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sonable grounds by the Supplier
to be, no greater than Í20,000,

c. othu than ê peÍson acquiríng a
Consumer Product for resale.

As noted above, a 'Supplier' under the
TCPc means a carriage servicè provider.

For brevity, we have not reproduced the
cross-referred defin¡t¡ons of 'Consumer
Contract' ãnd 'Consumer Product' in th¡s
article. Nevertheless, it should be clear
enough that th¡s def¡n¡tion casts the ICPC's
net widely, including over any business
spending up to $20.000 w¡th a s¡ngle Sup-
plier in a year This has the potent¡al to
catch business that are s¡gn¡ficantly Iarger
than the average 'Small Business'(eg. the
ATO considers a sm¿ll business will have an
annual turnover of less th¿n $2M).

It ¡s notable that. while th¡s definition is sim-
ilar in form to the def¡n¡tion of a 'consumer'
under the Trade Prâctices Act 1974 (TPAI,
it is not the same. Accordingly, in some
circumstances (eg, with respect to warran-
ties implied into contracts for the supply of
services by the TPA). Suppliers may need to
consider both the TCPC's def¡n¡tion and the
TPA's.

Definition of 'Customer'
Under the TCPC, a 'Customer':

me¿ns a res¡dent¡al or small business
. customer who:

a) ¡s a party to a Contract; or

b) is eligible undet the cr¡teria set by
"a Suppl¡er to enter into a Contrcct
to acqu¡rc a Telecommun¡cat¡ons
Product, other than for the puF
poses ofresale.

Again. for brev¡ty, we will not reproduce
the cross-referred def¡n¡t¡ons of 'Contract'
or'Telecommun¡cat¡ons Product' ¡n thìs
art¡cle. However. we note the distinction
the TcPc accordingly draws between the
terms'Contract' and'Telecommunica-
tìons Product' (used in the definition of
'Customer') and 'Consumer Contract' and
'Consumer Product'(used ¡n the def¡nit¡on
of'consumer').

def¡n¡tion of a 'Customer' (because they are
unlikely to be considered a 'resident¡al or
small bus¡ness customer').

Conversely, truly b¡g business buyers of
telecommunications services may not be
covered by the TCPC at all, whereas they
may have been under some of the codes
replaced by the TCPC. We d¡scuss this fur-
ther, below.

other parts of the TcPc
As noted above, many parts of this new
code are merely a merger of the old codes
with no sigòif¡cant changes. However it ¡s

timely to review some of their more note-
worthy aspects.

Rules 4.1.2 to 4.1.4 - Disclaimers
As wìth the previous code (C521:2004),
the TCPC substant¡ally regulates the use
of disclaimers. A Disclaimer is defined to
mean '...words used in Advert¡s¡ng Material
which qualìfy, discla¡m or âdd to the pr¡nci-
pal message or to a specific offer'.

Rule 4.1 .2 states that 'A Disclaimer must
not be used to negate the pr¡ncipal mes-
sages of Advertising Material'.

Rule 4.1 .3 states that 'D¡sclaimers must be
clear and readìly understandable, having
regard to'the type of Advert¡s¡ng Mater¡al,
¡ncluding the medium or format used and
¡ts ¡ntended audience.' The TCP Guide-
l¡nes include specific ¡nstruct¡ons as to font

. Whiie tke defínitíons of 'Cersto,Trer' and
'Consumer' wøuid appear te ctver muck tlxe

saffte grøund, Suppfíers shoufd þe aware of tf¡e
se{þfre dífferences befweer? fhem.

Supplíers sf¡or¡fd iimit tkeír {.rs€ of fegraf fenm*s...

Rule 3.1 - Plain Language
Rule 3.1 states that:

3.1.1 A Suppl¡er must commun¡cate
with its Customers ¡n simple, plain lan-
guage.

The TCP Guidelines c¡arify that any contract
is a 'communicätìon with a Customer'. and
accordingly must comply with this rule.

Wh¡le the TCP Guidelines do not elaborate
furthel ¡t is reasonable to assume that th¡s
rule is intended to stamp out the use of
legal jargon and complex clauses in cus-
tomer contracts. Supplìers should therefore
l¡m¡t their use of legal terms l¡ke'¡ndem-
nity', 'l¡mitation of Iiability', 'to the extent
permitted by law','consideration','wa¡ver'
and'consequent¡al loss'.

Suppiiers should also be careful when
'importing' terms and condit¡ons from
overseas jurisdict¡ons, particulariy the
United States, where use of arcane legal
language in contracts remains common.

size for Disclaimers - for example. a font
size the equivalent of i 0 po¡nt Times New
Roman must be used in advertisìng material
of A4 size or greater

Finally, ruìe 4.1.4 srates that d¡sclaimers
must, in connection with written offers,
be placed next to the offer or linked to a

footnote by an asterisk or other symbol.
ln television and radio advertising, the dis-
claimer must form a visual or audio part of
the advertisement.

Rule 4.2.4(axii) to (iii) - Product
descriptions and Fitness for
intended use
Before entering into a contract w¡th a cus-
tomer, the Supplier must expla¡n certain
things to the Customer. or offer the Cus-
tomer certain ¡nformation. Rules 4.2.4 and
4.2.5 list these obligations.

Rule 4.2.4(axii) requires a Supplier to 'suf-
f¡cienlly describe each Telecommunica-
tions Product'. Th¡s ¡s a potent¡ally oner-
ous obligation. given the vast d¡fferences
that members of the general public have
in their knowÌedge of telecommunicat¡ons
producls. The TCP Guidelines provide the
followìng example of a 'sufficient descrip-
tion'ì

This ís a high-speed in¿emef servrce so
that you can have faste¡ access to the
¡nternet. The serv¡ce perm¡ts you to
use the telephone at the same tíme as
you are on the internet.

While this description may well be suffi-
cient lor many Customers, it could be inap-
propriate for a particularly knowledgeable
Customer with specific requirements (eg,

While the def¡n¡t¡ons of 'Customer' and
'Consumer' would appear to cover much
the same ground, Suppliers should be
aware of the subtle differences between
them. ln part¡culat as noted above, the
poss¡bil¡ty lhat a relatively large organisa-
tions m¡ght fall within the defin¡tion of a
'Consumer' (because they spend less than
$20,000 per annum with a particular sup-
plier), while probably not falling w¡thin the

Words such as'therefore','hereunder',
'hence','notwithstanding' and'hereunto'
should be avoided. As a general rule-of-
thumb. any person writing terms and con-
dit¡ons should ask themselves the question,
'if lwas explaining th¡s concept to a fr¡end,
would I use that word?'. lf the answer to
the question is'no', then'plain language'
is probably not being used.
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who might require that the service prov¡de

specìf¡c upload or download speeds), or ¡t
could be ìnäppropriate for a Customer with
no knowledge of the relevant technologies
(and for whom concepts such as 'high-
speed'are l¡kely to be mean¡ngless)

Rule 4.2.4(ax¡li) goes further, and requ¡res

th¿t, ¡f a Customer has stated lhe¡r purpose

for want¡ng a telecommun¡cât¡ons product,

the supplier inlorm the customer of:

a) anything reasonably known about
the performance andlor availabil
ity of the telecommunicat¡ons
product that might affect the
te I eco m m u n ¡ cati o n s p rod u Çt's u se

for that pur?ose; and

Símply'signing up' a Austo¡ner to a Product
withaut d i scwssinE the Custø rner's requí rewrents
with them is unlí[<e[y tø be accepfabde"

. 'l¡mit a Suppl¡efs l¡ability for failure
to perfÕrm due. to an'event outside
the Supplier's reasonable control'
(5.1 .s(b)); .

. 'requìre payment of a security bond
if there are reasonablê grounds to
believe the consumer is ã credit r¡sk'
(s.1 .s(f));

. 'perm¡t the Supplier to vary the pr¡ce

of a content or premium serv¡ce where
the supplier relies on a third party for
the service and theth¡rd party ìncreases
¡ts prìce to the Supplier..', provided
the serv¡ce was offered with á clear

statement that the price may change.
reasonable notice of the change is

given; and the Consumer can elect not
to use the Service without occurring
addìtional charges (5. 1.5());

Rule 5.1.5(k) - Exception to unfair
terms rule - Changes bY Supplier's
su pplier
Rule 5.1.5(k) is of particular importance to
resale Suppliers:

where the suppl¡et acquies a carriage
service from a thírd parly (other than
its related body corporate) for resale

[the Suppl¡er may] vary a term ¡n the
Consumer contract because of an

amendment to ¡ts contract with the
th¡rd party, ¡f ¡t:

(¡) issues príor W tten Not¡ce to the
Consumer, explaining the varía-
t¡on and ¡ts effect; and

(ii) offers thie Consumer the r¡ght to
terminate the Consumer Contract
w¡th¡n 42 days of the date of the
not¡ce, wíthout incuïing charges

[other than usage or network
charyes up to the date of term|
nation, or outstand¡ng installat¡on
or equiqment chargesl

This of course mans th¿t Suppliers need to
ensure that their contracts with third party

suppliers contain similar rights to end the
service.

Chapter 6 - Billing
Chapter 6 is extensive and prescriptive. lt is

substantially similar to the Billing lndustry
Code that it replaces (c542:2003) except
perhaps importantly, it is now limited by the
new definition of customer and does not
apply to bigger business contracts in the
way the superseded code previously did.

It specifies a wlde range of requìrements for
bills issued by 5uppliers, including:

. the physrcal appearance of the bill.
including required contents (Rule

6.3);

. that Customers, at their request, be

supplìed with sufficient information to
verify the accuracy of brlls (Rule 6.4);

b) any other telecommun¡cations
products needed for ils use.

These rules place signifìcant obligations on
the Supplier to ensure that potential Cus-

tomers know what they require of telecom-
munications products, and to ensure that
the telecommunications product the Cus-

tomer ends up purchasing will meet those
requ¡rements.

Accordinqly, suppliers should factor rhe

time ¿nd iesources that are l¡kely to be

required io meet these requirements into
their business processes. Simply 'signing

up' a Customer to a product without dis-

cussing the Customers requirements with
them ¡s unlikeìy to be accePtable.

Rule 5.1 - Unfair Terms

Ihe general prohibition against terms in a
Consumer Contract that are 'unfair' has

been carried over to the TCPC from the
previous'consumer contracts lndustry

Code'. It is a broadly worded prohibition,
expressed in rules 5.1.1 and 5.1 2:

5.1.1 Proh¡b¡tíon: A tem in a Con-

sumer Contract must not be unfaír'

5.1.2 Mean¡ng of unfair: A term will
be regarded as unfair if, Çontraty to
the requirements of good fa¡th and
in all the circumstancet lt causes a

s¡gn¡ficant imbalance ¡n the part¡es'

rights and obligat¡ons arisíng under
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the Consumer Contract to the det -
ment of the Consumer.

Rule 5.1.3 then attempts to 'flesh out'
a number of specific ¡nstances of unfãir
terms, including terms that:

'...exclude or l¡m¡t the Supplier's l¡abil-

¡ty in a manner that is illegal, unclear
or misleâds the Consumer as to their
legal rights' (5.1.3(dxi);

allow ä Supplier to 'terminate for
convenience' during a fixed contract
period (5.1 .3(dXv);

allow a Supplier to extend a fixed term
contract without first '...obtaining the
Consumer's express consent a reason-
able time before the per¡od exp¡res'
(5.1.3(dxvii); and

. require a Consumer to licence or
assign intellectual property rights ¡n

relation to communications w¡th other
end-users (5.1.3(dxxv).

Rule 5.1.3(ix) - Unfair term -
Unilateral variation by SuPPlier

Rule 5.1 .3(ix) states that a term that allows
a Supplier to unllaterally vary the '...char-
acteristic of goods and services, including
price. in a Consumer Contract with a Fixed

Contract Period...' ¡s unfair'unless:

a) the ConsumeÍ ¡s g¡ven notice ¡n

writíng of the change at least 21
days in advance; and

Exceptions to unfair terms rule
Rules 5.1.4 and 5.1.5 specify a significant
list of exceptions to the'unfair terms' rule.

5¡gnif icant exceptions include:

. 'Terms as to pr¡ce, features or their
performance or operation. which are

accurate in all material respecls, are

not relevant to the assessment of fair-
ness' (5.1.4);

. 'appropr¡ately suspend, restrict or ter-
minate a service in accordance with
an acceptable use policy Iprovided
that the acceptable use policy also

complies with chapter 5 of the TCPCI'
(s.1 .s(axvi));

A siqnilicant chanqe from the suPerseded

;ffiiËi'¿nö*'4i'-i¡'ù.0úvi-r,.ìäìi'"!:T:;:i:T;!'¿::',":;!:¿l:l:::,
nilion of Cuslomer (as discussed above) -: : "-'-
ä"ïä.ä,¿ìÀõivå""snotapprytobifËuii î::':::r'!ïf:,¿Z'J"i*::r'":,:;
ness contracts that fall outside the detlnl- "' ---:^- ,- - -

tion: tn any event, the protection affäìäed "-f ^':-11.!:v:,.:ft* 
not¡ce of the

uv ðrr"pi"i¿to r",ger cämpanies would be cnange was gven

faìrly limited in practice. Howeveç as noted Because this rule is so specific, all Suppliers

below with respect to Billing, the corre- should ensure that their Consumer Con-

spond¡ng change in that chapter may be tracts reflect it (unless those contracts are

more significant. more favourabìe to the Consumer).
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fhe TfFf eomsof¡daÉes Ëf¡e consun'ler prcfecf,rom
fandscape for ffae fefeeor¡¡r¡r¿"rn¿'aat'íor¡s l'*edczsfry.."

. a requirement that bills generally be
issued within 10 work¡ng days after
lhe closure of a billing period (Rule

6.s.1);

. not delaying the charging of another
supplier ¡n the b¡lling chain by more
than 95 days (Rule 6.5.4(c));

. not bill for charges older than 190 days
from the date the charge was incurred
by the Customer (Rule 6.5.4(d));

. that Suppl¡ers may not generally
charge for supply¡ng--b¡lling informa-
tion, except ¡n a range of specific cir-
cumstances (Rule 6-7.1 ).

lnterestìngly, as these rules now only apply
to a customer (as noted above), ¡t ¡s pos-
sible, for example, to back bill big bus¡ness
customers after i90 days unless otherwise
spec¡fically agreed. Care should be taken
when advising purchasers of telecommu-
n¡cations services to ensure these key ele-
ments of the old code are now captured by
the contract wiïh the service supplier.

Châpter 7 - Credit Management
As w¡th the billing chapter, chapter 7 of the
TCPC is prescr¡ptive. Much of the super-

they make reasonable attempts to ascer-
taìn whether Customers understand verbal
adv¡ce g¡ven to them (eg, th¡s may requ¡re
the use of interpreters if a Customer does
not speak English), ensure that attempts to
inform are directed to the Customer, and
ensure that the method used to contact
a customer ¡s acceptable and reasonable,
based on the Custome13 usage history (eg,

calling a local call use¡ sending an email to
an ¡nternet.user, or send¡ng a text message
to a mobile phone user).

compla¡nts - advis¡ng Customers
of external avenues of fecourse
The complaints handl¡ng processes in chap-
ter 9 of the TCPC are reäsonably stra¡ght-
forward and pragmatic. Íhe rules relat¡ng
to complaints are broadly the same as

under the superseded code. An notable
aspect of rules 9.2.9 ând 9.4 is the obli-
gat¡on they place on Suppliers to inform
a complainant Customer of the¡r'external
avenues of recourse'. These rules relate to
complaints deemed by the Suppl¡er to be
'frivolous' (Rule 9.2.9) or where a Customer
¡ndicätes dissatisfaclion with the Supplier's
resolut¡on of their complain (Rule 9.4). The
TcP Guidelines list a number of agencies

Hamish Fraset is a Partner and
Michae, stojanovic is a Lawyer in
the Communicat¡ons and Technology
Group of Truman Hoyle Lawyers in
Sydney.

seded Credit Management lndustry Code
has been carried inlo the TCPC. Notable
changes,ìnclude the area of'credit control
tools':

. 'A Supplier must have credit con-
trol tools ¡n place which the Sup-
plier applies, w¡thout ch¿rge, for the
purpose of manag¡ng a Customer's
expend¡ture, where appropriate' (Rule
7.3.4L and

. 'A Supplier must make credit control
tools available to Customers to assist
them to manage expenditure' (Rule
7 .3.s).

The TCP Guidelines list a number of exam-
ples of appropriate cred¡t control tools,
including call barring or restrictions, call
charge advice during a premium service
call, pre-pa¡d services, hard caps (ie, pre-
determined'credit lìmits'), reduction of
broadband internet speeds and indepen-
dently notify¡ng Customers once a particu-
lar spend level has been reached.

Suppliers are also obliged to comply with
the credit management rules before they
may refer a customer to a debt collection
agent, or list the customer with a credit
reporting agency (Rule 7 .4.2).

Suppliers must ensure that, before a service
is restricted. suspended or disconnected,

thät would qualify ¿s 'external avenues of
recourse'. including the TlO, ACMA and
Australian Direct lVarketing Associ¿t¡on.

Conclusion
Conven¡ently for Suppliers. because of
the new TCPC. all the relevant regulatory
aspects of dealing with customers (and
consumers) are now in one place.

Whilst many ol the rules ¡n the TcPc rem¿in
the same as those thât they replêce from
the 6 superseded codes, they are sometimes
framed differently or have been wr¡tten in
a way that creates consistency across the
board. Suppliers and their advisors should
be aware of the TCPC and its appl¡cation.

one of the most significant changes flowing
from the TCPC ¡s the narrow¡ng of applica-
tion of some chapters because of the single
def¡n¡tion of 'customer'; as a result, rules
that previously applied to large businesses
now may not. Advisers to businesses no
longer covered by the TcPC should ensure
thât they are aware of the changes. and
may need to ¿dvise their clients to ¿djust
their contracts w¡th suppliers accordingly.

The ICPC consolidates the consumer pro-
tection Iandsc¿pe for lhe lelecommunica-
tions industry and should ensure that the
development of future regulation can occur
in a more consìstent and simpler way.
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