
European privacy laws a stumbling
block for ASIC
Nick þlart lsloks at l'row Ëuropean rig*rts to privacy
have recently dealt a blow to ASIC's requests ln
the UK to obtair'¡ !¡rfor¡tration for its investiEations
in cor¡nection with the
affalr.

The Offset Alpine affair
The Offset Alp¡ne affair has âttracted much
public attention and ¡ntr¡gue because of ¡ts

mix of high-profile figures, large sums of
money, and suspicions of criminality.

It begari with the purchase from Kerry

Packer of the Offset Alpìne printing firm in
1992 and its subsequent flotation by the
late Rene R¡vkin, the flamboyant and suc-

cessful stockbroker.

At the end of 1993 the firm's principal

asset, the print¡ng plant. was destroyed by
fire. lt transp¡red that the plant was valued
at appioxióately $3mlllion but had been
¡nsured for the replacement value of around
$42million. A payout of over $Somillion
caused the value of the companys shares
to increase dramatical¡y.

ASIC investigation
ASIC launched an ¡nvestigation in 2003 into
share trad¡ng at the company - follow¡ng
an ¡nvest¡gation by fhe Austtalian Financ¡al
Review ¡nto the alleged secret ownership of
a parcel of the shares in the company on
behalf of Mr Rivk¡n, former minister Gra-
ham Richardson, ànd businessman Trevor
Kennedy. lt was alleged that Mr R¡vkin and
Mr Kennedy h¿d used Swjss banks to hold
the shares so that their beneficial owner-
ship was kept secret and that perjury had
been comm¡tted in evidence g¡ven to the
Austral¡an author¡ties.

Judicial review
The recent High Court proceedings in Lon-

don were for judicial review brought per-

sonally by the sw¡ss lawyer, Benno Hafner,
and his law firm Hafner And Hochstrasser,
who acted for allthree men connected w¡th
the affair The defendant in th¡s case was a
lower English court that had ruled previ-
ously that the information sought by the
Austral¡an Securitìes and lnvestments Com-
m¡ssion (ASIC) did not concern any rights
to pr¡vacy under European law.

The chain of events ¡eading to these most
recent proceedings began ¡n late 2004
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when the Attornev General reouested on
astct behah th¿t ihe UK autho;it¡es ãss¡st

it in obta¡ning evidence from the UK under
the UK Cr¡me (tntenational co-Operêt¡on)
Act 2003 (CICA Act).

The requestlor information sought the tak-
¡ng of evideqce from two employees ¡n Lon-
don o[ Meds P¡erson lntertrust Ltd (MPD,

including questions regarding the conne6-
tion between this company and the swiss
lawver, Benno Hafner.

Cla¡in for hreach of privacy
Both Mr Hafner and his law firm had con-
cerns that the ¡nformat¡on sought by ASIC

¡ncluded pr¡vate correspondénce and pro-
fessional correspondence subject to Sw¡ss

confidentiality laws and ¡egal professional
privì¡ege. Their claim was that any disclo-
sure of this informat¡on would breach theìr
pr¡vacy rights under Article 8 of the Euro-
pean Convention on Human R¡ghts.

lnlerest¡nglt the information sought for
dìsclosure did not only concern the men
investigated by Aslc, but also informat¡on
¿bout Mr l{afner himself and part¡cularly
¿ document show¡ng the beneficial share-
holding inte-rests of a number of ¡nd¡v¡duals
in various còmpanies.

Pr¡or to these recent proceedings, in 2006
the UK couÈts had already established a set
of possible :procedures which would give
lvlr Hafner"and his f¡rm opportunit¡es to
challenge disclosure sought by ASlc. These
orders inclúded the r¡ght for Hafner and
h¡s f¡rm (thè claimants) to appear and be
legally represented, for the MPI employees
to answer ih writing a ser¡es of quest¡ons,
and for couhselto mâke oralsubm¡ssions to
the court ¡ry'determining whether the docu-
ments weré relevant for disclosure under
the CICA Act - but also whether they were
'inappropriàte' for disclosure in light of the
claimants' Article I privacy r¡9hts.

The procedure was agreed between Aslc
and the claÍmanls - but ¡t was a perm¡ssive

order ratheithan obligatory As it happened,
in subsequent hearings in London regarding

the disclosure information sought by ASIC,
the Judge of those hearings decided not to
follow the agreed procedure. lnstead, that
Judge considered documents from Mr Haf-
ner and his firm against disclosure, and a
questionnaire in relation to the documents.
On 27 March 2007 the Judge gave his deci-
sion about the disclosure. which included
a somewhat surpr¡s¡ng statement that the
Art¡cle 8 pr¡vacy rightì are not relevänt -
that'Article 8 ¡s not engaged in any way,
shape or form'.

Judge 'manifestly in error'
It was on the basis of th¡s statement ãbout
pr¡vacy that Mr Hafner and his firm made
the¡r claim - that the Judge had been 'rnan-
ifestly ¡n error' in deciding that their privacy

r¡ghts are not engaged '¡n any way, shape
or form'. This was cla¡med not only ¡n rela-
tion to the document of various beneficial
shareholdings bul also ¡n relat¡on to var¡ous
documents that emanated from Mr Hafner
and his firm and contained confidential
¡nformat¡on in relat¡on to their clients.

The European rights to privacy
Article I ol the European Convenlion on
Human R¡ghts, the 'R¡ght to respect for pri-
vate and lamily l¡fe', states;

l. Everyone has the ríght ¿o respect
for h¡s prîvate and fan¡ly life, his home
and his correspondence.

2. There shal[ be no inteíerence by a
publ¿c author¡ty with the exercise of
th¡s r¡ght except such as ¡s ¡n accor-
dance with the law and ¡s necessaty
in a democratic society in the ¡nterests
of national secu ty, public safety ot
the econom¡c well-beíng of the coun-
try, for the prevention of disorder or
cr¡me, for the protection of health or
morals, or for the protect¡on of thê
r¡ghts and freedoms of others.

The High Court's findings -
privacy engaged
The High Court disagreed with the prev¡ous

Judge that Art¡cle 8/pr¡vacy r¡ghts were 'not
engaged'. ln fact, the H¡gh Court stated
that 'there can be no doubt' that compul-
sorily acquiring documents and inform¿tion
which were g¡ven by MPIto Mr Hafner and

his lirm in confidence - ¿nd then commun¡-
cating that to a th¡rd party (ASIC) - engages

the Article 8 priv¿cy rights.

The High court went on to confirm that ¡t

agreed w¡th the following. wh¡ch had been

argued for lvlr Hafner and h¡s firm:
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That the protection of 'private l¡fe'
and 'correspondence' can also include
business correspondence;

That even though Mr Hafner and his
firm were not initially concerned in the
legal proceedings, they were st¡ll given
the protection of Art¡cle 8;

That publ¡c authorit¡es obtain¡ng doc-
uments compulsor¡ly must engage the
right to respect for private life and cor-
respondence in eacti step of obtaining.
storing and using that information.

Safeguards aga¡nst abuse
The lawyers for Mr Hafner and his firm

var¡ous cases from the European
of Human R¡ghts in Strasbourg. This

the case Fr¿nke v Fznce (1993)
this interesting extract from that judg-

regarding foreign borders and privacy
connect¡on with capital outflows and tax

'States encounter ser¡ous dÌff¡culties
owìng to the scale and the complex-
¡ly of bank¡ng systems and fínanc¡al
channels and to the immense scope
for ¡nternat¡onal ¡nvestment, made all
the eas¡er by the relative porousness

of nat¡onal borders. The tourt there-
fore recognises that the! may con-
sider ¡t necessaty to have recouÍse to
measures such as house searches and
se¡zures ¡n order to obtain phys¡cdl ev¡-
dence of exchange-control of{ences
and, where appropr¡ate, to prosecute
those rcspons¡ble. Neyerth e/es' the
relevant leg¡slat¡on and prèctice must
afford adequate and effect¡ve safe-
guards agaìnst abuse...'

In th¡s cêse, the safeguards wer'e contained
¡n the nom¡nat¡on of a court under the
C¡CA Act to receive evidence and for judi-
cial review proceedings. The fligh Court
confirmed that when considering evidence,
such a court would have to consider the
privacy rights under Article 8 as well as
legal professional privilege. Íhis would
êpply regarding any person Whose r¡ghts
may be infdnged ¡f the applicätion for the
disclosure of evidence is granted.

The High Court stated that whþre preven-
t¡on of crime is at stake then the rights to
private and family life are unl¡kely to preva¡¡

- but that'the court should protect docu-
ments or information that go beyond that
which is necessary for this purpose'.

ASIC should have realised the
Judge's error
The H¡gh Court referred the matter of
assessing whether the documents and
informatìon should be disclosed back to a
lower court - w¡th the effect that the ASIC
¡nvest¡gation will be further sign¡f¡cantly
delayed.

The High Court also accepted the argu-
ments against ASIC that it should have
been 'quite pla¡n'that the orig¡nal Judge
had been wrong ¡n his find¡ngs. and that
even lhough judicial review would have
been a necessary step to rectify that erroç
if ASIC had not opposed the jud¡c¡al rev¡ew
it would have been a much shorter and
less expensive process. The Court therefore
ordered ASIC to pay two thirds of Mr Haf-
ner and his f¡rm's costs since the date of the
previous order of 27 March 2007.

This can only add to ASIC'S frustrations
and illustrates that rely¡ng on possibly,bad
judgments' is not without risk.

Nick Haft is a lawyer atTruman Hoyle in
the media, lP and technology gtoup ,

,l

Commun¡câtions Law Bullet¡n, Vol 26 N. 4 2008 Page 15


